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Case Number: 1266/7/7/16  

IN THE COMPETITION APPEAL TRIBUNAL 
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WALTER HUGH MERRICKS CBE 

 
 

Applicant / Proposed Class 
Representative 

 
 

and 
 
 

(1) MASTERCARD INCORPORATED 
(2) MASTERCARD INTERNATIONAL INCORPORATED 

(3) MASTERCARD EUROPE S.P.R.L. 
 
 

Proposed Defendants 
 

 
SECOND WITNESS STATEMENT OF  

WALTER HUGH MERRICKS CBE 
 
 
 
I, WALTER HUGH MERRICKS CBE, of a private residential address in London, United 
Kingdom will say as follows: 
 
1. I am the proposed class representative in respect of the above proposed 

collective action (hereinafter, the “Proposed Claim”). This is my second witness 

statement in these proceedings. This statement is being made to update the 

Tribunal on matters which have changed since my first witness statement, dated 

6 September 2016. 
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2. This statement only addresses any relevant updates I consider necessary in 

respect of the matters set out in my first witness statement and the documents 

relied on therein, and any other necessary updates arising from the passage of 

time.  To the extent that matters set out in my first witness statement remain 

substantively unchanged, I do not repeat or address them in this statement.   

 

3. The facts and matters set out in this witness statement are true to the best of my 

knowledge, information and belief. Where they are not within my own knowledge, 

I state the source of my information or belief. 

 

4. I refer to the defined terms as set out in my first witness statement unless 

indicated otherwise.  

 
5. There is now shown and produced to me a number of exhibits marked 

respectively “WHM2-1” to “WHM2-4”, which comprise true copies of the 

documents to which I shall refer in this witness statement. I also cross-refer 

throughout this witness statement to certain exhibits to my first witness statement 

and I do so in the form of “WHM-[X]”. 
 

Ability to meet any adverse costs order – the third party litigation funding 
arrangement 
 
6. Following the Tribunal’s judgment dated 21 July 2017 refusing to grant a CPO 

(the “Tribunal’s Judgment”), the funding arrangements in place at the time were 

terminated by the funder.  New funding was secured with an established and 

experienced litigation funder, Innsworth Capital Limited (“ICL”).  A copy of the 

funding arrangement that is now in place, which covers the remittal of the 

application for a CPO and, should a CPO be granted, the proceedings that will 

follow (the “ICL Funding Agreement”) is exhibited at WHM2-11. The terms of the 

                                                 
1   The version exhibited to this witness statement was restated on 12 February 2021. The original funding 
agreement was entered into on 5 June 2019, and was then amended by Deed of Amendment, to cover the 
remittal phase of the application, on 1 February 2021. 
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ICL Funding Agreement are substantially the same as the previous funding 

arrangements, save that: (i) they are more clearly drafted and therefore easier to 

understand (as the Tribunal noted at the case management conference on 5 

February 2021); (ii) there are no longer allocations of the litigation budget to the 

specific phases of the litigation, thereby giving greater flexibility in the conduct of 

the proceedings; and (iii) the amount of adverse costs cover and the separate 

funding available for these proceedings have been substantially increased, as 

addressed below at paragraphs 7 and 8, respectively. I also note that ICL’s 

management entity, Innsworth Advisors Limited, is a member of the UK 

Association of Litigation Funders.  
 
7. In light of the above, the statement at paragraph 29 of my first witness statement 

regarding adverse costs cover requires updating.  Specifically, under the ICL 

Funding Agreement I now have access to up to £15 million to cover any adverse 

costs award that may be made against me in the proceedings.  This is £5 million 

more than the £10 million adverse costs cover that I had previously secured, and 

which the Tribunal considered to be sufficient: see paragraph 131 of the 

Tribunal’s Judgment, where it was stated that “The Tribunal has no basis at this 

stage to find that £10 million is likely to be inadequate for Mastercard’s potential 

recoverable costs, which (on the standard basis) would have to be proportionate 

and reasonable.”  

 

8. Also, paragraph 30 of my first witness statement requires consequential 

amendments given that the  ICL Funding Agreement provides me with access to 

up to £45.1 million (in addition to the £15 million in adverse costs cover) to fund 

the costs of pursuing the Proposed Claim up until trial. This is a very significant 

sum on any view, and substantially more than the £30 million of funding available 

under the previous funding arrangements, which the Tribunal implicitly 

considered sufficient in paragraph 141(b) of the Tribunal’s Judgment.   

 
9. Further, given the passage of time since the previous funding arrangements were 

concluded, the ICL Funding Agreement also contains an updated budget at 
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Schedule 2.2  Even the budget, at a total sum of 32,466,000, is an increase on 

the amount that was provided for under the former funding agreement.  

 

Plan for the proceedings 
 

10. In the preparation of this witness statement, I have considered the contents of the 

litigation plan, exhibited at WHM6 to my first witness statement. Insofar as the 

litigation plan is concerned: (i) paragraphs 13 to 16 are no longer relevant in light 

of the ICL Funding Agreement, and (ii) paragraphs 54 to 56 should be read as 

superseded by paragraphs 7 to 9 of this witness statement.  

 

11. While there is no need to update the substantive provisions of the litigation plan, 

certain amendments are required to annexes 2 and 3 thereto, concerning (i) the 

costs budget for the proceedings, and (ii) the anticipated timetable, respectively. 

The updates I have made to these documents can be summarised as follows:  

 

11.1 In respect of the costs budget, this now reflects what is available under the 

ICL Funding Agreement. A copy of the updated costs budget is exhibited 

at WHM2-2 While the costs budget reflects the current estimate of the time 

(and therefore costs) that will be incurred in the proceedings, I note that 

the budget may need to be revisited in due course as the proceedings 

progress, not least given the Proposed Defendants’ indication that they 

may make an application for the Tribunal to hear certain preliminary issues 

should the Tribunal make a CPO. As noted at paragraph 6 above, there is 

scope for further amounts to be added to the budget from the total funding 

that is committed in the ICL Funding Agreement.  

 

                                                 
2   The budget set out at Schedule 2 of the ICL Funding Agreement represents the position as it was in 
June 2019 when the LFA was entered in to. There are discussions on-going with the funder in respect of 
the need for updates to Schedule 2 to reflect changes to the team and rates.  Any amendments, including 
any that impact the budget which forms part of my CPO application (as addressed at paragraph 11.1 below), 
will be communicated to the Tribunal in due course. 
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11.2 In respect of the litigation timetable, the amendments reflect the fact that 

over four years has passed since the date upon which the initial litigation 

timetable was prepared, meaning that the dates set out therein are no 

longer accurate. A copy of the updated litigation timetable is exhibited at 

WMH2-3. This may also need revisiting should the Tribunal grant the CPO 

and then make case management orders that provide for the determination 

of any preliminary issues. 

 

12. In addition, and for the sake of good order, I have also made one very minor 

amendment to my draft collective proceedings order to reflect my current address 

for service, which is at WHM2-4. 

 

13. One final update concerns the claims website 

(www.MasterCardConsumerClaim.co.uk), which had not yet “gone live” at the 

date I made my first witness statement. However, following the first case 

management conference in the Proposed Claim, the claims website was made 

publicly accessible on 23 November 2016. I have continued to update the website 

with documents relevant to the Proposed Claim throughout the appeals process. 

I recently instructed Epiq to update the format and layout of the website in light of 

the passage of time, to ensure that it remains as user-friendly and informative as 

possible for the proposed class members and other interested parties.   

 

14. I understand my obligations to keep the Tribunal and the proposed class and 

other interested parties appraised of matters of substance that are relevant to the 

proceedings. As such, and should any additional updates be required to 

documents filed in connection with the proceedings in 2016 (or at any point 

thereafter), following the hearing of the remitted application for a CPO on 25 and 

26 March 2021, I will provide any necessary updates diligently and expeditiously.  
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Size of the proposed class 
 

15. My first witness statement set out, at paragraph 1, the proposed class on behalf 

of whom I bring the Proposed Claim. I understand that the scope of the class is 

ultimately a matter for the Tribunal to consider after hearing submissions  at the 

hearing on 25 and 26 March 2021. However, the Tribunal will be aware that, at 

the original hearing of my application for a CPO in January 2017, it was confirmed 

by my legal team that the estates of deceased persons3 should be regarded as 

forming part of the proposed class. That this is my position was also made clear 

at the case management conference that took place on 5 February 2021. That 

being the position, and by way of update, I can confirm that the size of the class 

I seek to represent once those deceased persons are included, according to the 

best estimate of my forensic accounting advisors, Mazars, as at the time of 

making this witness statement, is 59.8 million (59,800,000) members. This 

updated figure for the total size of the class also takes account of updated data 

from the Office of National Statistics4 that has become available since my 

application for a CPO was originally filed in 2016. 

 

Conclusion 
 

16. For the foregoing reasons, and for the reasons set out in my first witness 

statement, I consider that I continue to meet the requirements for authorisation 

as class representative pursuant to Section 47(8) of the Competition Act 1998 

and Rule 78 of the CAT Rules, as the Tribunal found at paragraph 141(b) of the 

Tribunal’s Judgment and which Mastercard has never sought to challenge in any 

                                                 
3   Being the estates of those individuals within the proposed class who have since passed away, either 
during the infringement period or since that period came to an end.  
4   I understand that using the updated ONS data, as opposed to the ONS data which was used for the 
purpose of arriving at the estimate of the size of the class given in my First Witness Statement, accounts 
for less than 0.1% of the cumulative difference between the two figures. The majority of the increase in the 
class size, as stated in this paragraph, is due to the inclusion of the estates of deceased persons in this 
updated class size estimate. 
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of the appeals.  

 

Statement of Truth 

 
I believe that the facts stated in this witness statement are true. I understand that 

proceedings of contempt of court may be brought against anyone who makes, or 

causes to be made, a false statement in a document verified by a statement of truth 

without an honest belief in its truth.  

 

 

……………………………………………. 

 

Walter Hugh Merricks CBE  

 

Dated: 12 February 2021 

 

 

  

Kerry Hanley
Stamp
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SCHEDULE 3
STANDARD TERMS (LAWYERS)

THIS AGREEMENT is made the day of May 2019.

BETWEEN:

("the Lawyers");
and

Innsworth Capital Limited of 44 Esplanade, St Helier, Jersey, JE4 9WG with company number
Funder

RECITAL

(A) The Applicant has entered into or proposes to enter into the Funding Agreement.

(B) The Lawyers have been appointed to provide the Legal Services to and for the benefit of the
Applicant and the Lawyers propose to accept such appointment subject to the terms and
conditions set out in the Standard Terms.

(C) The Lawyers are aware of the contents of the Funding Agreement and, subject to the instructions
of the Applicant, have agreed to act consistently with, and in accordance with, the terms of the
Funding Agreement.

1. DEFINITIONS

1.1. Unless the contrary intention appears:

"Funding Agreement" means the Litigation Funding Agreement between the Applicant and
the Funder;

"Standard Terms" means the terms and conditions set out in this Agreement; and

and the definitions of words used in the Funding Agreement will bear the same meaning
when used in these Standard Terms.

2. APPOINTMENT OF THE LAWYERS

2.1 The Lawyers will inform the Manager in writing of:

2.1.1 the names of the Lawyers who it is proposed will provide the legal services, for the
purposes of clause 4.2;

2.1.2 the hourly rates of those Lawyers, for the purposes of clause 4.1, which will remain fixed
for the duration of Project, save for any changes resulting from increases in seniority;

2.1.3 the hourly and daily rates of barristers retained or proposed to be retained; and

2.1.4
identifying the estimated fees of the Lawyers, the barristers and the experts, if any), all
by reference to and consistent with the Approved Budget.

2.2 The Lawyers will, subject to the instructions of the Applicant:

2.2.1 act consistently with the terms of the Funding Agreement; and

2.2.2 do all things which the Funding Agreement contemplates the Lawyers will do.
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3.1  The Lawyers will ensure that they fully comply at all times with each of the Applicant's
instructions, subject to any overriding duty to the Court or professional conduct rules, including
those set out in clause 4 of the Funding Agreement.

3.2 Without limiting the above, and pursuant to the Applicant's instructions in clause 4 of the Funding
Agreement, the Lawyers will keep the Applicant and the Manager fully informed of all matters
concerning the Claims and Proceedings, including and mediation and settlement discussions.

3.3 Without limiting the above, if, after the date of the Funding Agreement, the Lawyers become
aware of any information which has or may have a material impact on the Claims or the
Proceedings, or the potential for any judgment sum to be recovered, the Lawyers will immediately
inform the Applicant and the Manager of that information.

3.4 Unless otherwise agreed in writing, the Lawyers will provide a monthly report, at the end of each
month to which the report refers, to the Applicant copied to the Manager, which:

3.4.1 identifies any change to the previous monthly report and any significant developments in
relation to the Claims and Proceedings;(including in relation to any possible Settlement);

3.4.2 reviews all issues relevant to liability and quantum; and costs (including any actual or
potential Cost Orders) at the relevant point in time;

3.4.3 provides advice in respect of any proposed changes to the prospects of success, and any
changes to the Approved Budget; and

3.4.4 provides an estimate of the likely invoice amount for services performed within that month.

4. COSTS AND DISBURSEMENTS

4.1 Except as separately agreed with regard to any fixed fee(s), capped fee(s), conditional fee(s) or
otherwise, the Lawyers will charge for their services provided by reference to the time spent at
the hourly rates as notified to the Manager pursuant to clause 2.1 and utilise the personnel of the
seniority notified pursuant to clause 2.1(a). Detailed time records must be kept to facilitate time
details being provided in accordance with clause 5 of these Standard Terms. The Lawyers will
ensure, in so far as it is within their control, that there is continuity in the personnel assigned to
the conduct of the Proceedings.

4.2 No fee(s) will be charged by the Lawyers for any fee-earners, other than those notified to the
Manager pursuant to clause 2.1, without the prior written consent of the Manager.  The Funder
will not be liable to pay the fees of any barristers or experts other than those notified to the
Manager pursuant to clause 2.1.

4.3 Notwithstanding the above, the Lawyers will not charge for work and/or disbursements and/or
expenses that are not covered by the Approved Budget, and, in respect of their time costs, will
not charge more than is estimated in the Approved Budget for work in the relevant line item

However, the Approved Budget
is not a cap or fixed fee.

INVOICES

5.1 The Lawyers will render monthly invoices made out to the Applicant with a copy to the Manager
by the 14THday of each month, accompanied by:

(a) the details contemplated by clause 5.5 of these Standard Terms;

(b) a summary of the tasks performed in respect of which time was incurred and confirmation
that those tasks are within the Approved Budget; and

(c) invoices from barristers and experts and for any other disbursements.
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5.2 The monetary details in the monthly invoices will include (where the applicable  fee(s) are based
on  hourly rates in full or by reason of any conditional fee(s)) a charge for the time detailed at the
hourly rates notified to the Manager pursuant to clause 2.1 including any VAT (if chargeable).

5.3 The Funder will pay, provided that those costs are liable to be funded pursuant to the Funding
Agreement and are within the Approved Budget:

5.3.1 the reasonable legal costs of the Lawyers incurred during the duration of the Funding
Agreement for the sole purpose of prosecuting the Proceedings; and carrying out their
services (in each case so far as it relates to the Claims); and

5.3.2 the reasonable disbursements and expenses incurred during the term of the Funding
Agreement for the sole purpose of prosecuting the Proceedings.

5.4 Provided invoices from the Lawyers comply with these Standard Terms, the Funder will pay them

5.5 Where an hourly rate is applicable, the time details for fees of the Lawyers must be on a separate
document to each invoice and must include, for each time entry:

5.5.1 the date upon which the time was spent;

5.5.2 which solicitor or paralegal spent the time; and

5.5.3 the time spent in six minute units or such other unit of time as is agreed by the Manager.

5.6 The Lawyers acknowledge and accept that the Funder may at its discretion require the Applicant
to require that the Lawyers submit any one or more of their invoices to taxation/detailed
assessment, and the Lawyers shall provide promptly all such documentation and information
pertaining to the invoiced costs subject to the taxation/detailed assessment as may be requested
by the Managers.

5.6 Authorised representatives of the Lawyers and the Manager together with the Applicant shall
attend a meeting at least once each quarter following the Commencement Date to review the
invoiced costs to that date and the projected costs of the next 3 months, with a view to ensuring
that all costs, subject always to the Approved Budget, are being managed efficiently and in a
manner consistent with the Overarching Purpose. Any party attending may invite a costs
assessor and/or costs counsel (the costs of which will be at the expense of the inviting party).
Each meeting shall be minuted.

5.7
invoice for any of the following reasons:

(i) fees, disbursements or expenses outwith the Approved Budget;
(ii) unreasonable fees, disbursements or expenses;
(iii) fees, disbursements or expenses for tasks beyond the scope of the Approved Budget; or
(iv)

then it will notify the Lawyers of such dispute within 30 days of the receipt of the invoice and the
Lawyers shall issue a credit note for the disputed amount referencing the original invoice. The
Funder will pay the amount not disputed within 30 days of notifying the Lawyers of the dispute.
The parties shall co-operate

dispute.

5.8  In the event that the Funder/the Manager and the Lawyers are unable to settle the dispute in line
with clause 5.8 the matter shall be referred to and finally resolved by expert determination to be
administered by CEDR. The expert shall be a QC and his/her determination shall be final and
binding. The expert shall be granted the power t
costs associated with the referral for expert determination.

25



6. PRIORITIES, LIEN AND INSURANCE

6.1 The Lawyers agree that they are not entitled to claim a lien in respect of documents in their
possession relevant to the Proceedings if there are no fees payable pursuant to clause 5.3.

6.2 The Lawyers will maintain professional indemnity insurance in an amount of at least £10 million
for the duration of these Standard Terms plus three years (or for such higher amount and/or
longer duration as may be agreed).

6.3
from time to time.

7. TERMINATION OF APPOINTMENT

7.1
Applicant and copied to the Manager, in the following circumstances:

7.1.1 if the Funder fails to pay any fees or disbursements in aggregate at any time in excess of
£500,000 in accordance with the terms of the Funding Agreement or these Standard Terms

and all supporting documentation to do so, other than any amount that is the subject of
dispute under clause 5.7; or

7.1.2 if the Funding Agreement is terminated.

7.2. The Funder may, for cause, request the Applicant to terminate the retainer of the Lawyers:

7.2.1 up
termination, provided the Applicant agrees to such a course, such agreement not to be
unreasonably withheld or delayed; or

7.2.2 if the Funding Agreement is terminated.

7.3
liable for their obligations under these Standard Terms accrued to the date of termination of their
appointment, but thereafter all obligations and entitlements of the Lawyers cease except:

7.3.1 the obligations placed on them in clause 8 of the Funding Agreement, where the Lawyers
are not replaced by other solicitors to provide the services; and

7.3.2 those entitlements under clause 5 (in respect of services performed up to the date of
termination) unless the termination of the Lawyers arises out of professional misconduct
or negligence of the Lawyers.

8. ADDRESS FOR SERVICE

8.1  for service is as set out in the Funding Agreement.

8.2 The Lawyers address for service is the address identified above (in identifying the parties to these
Standard Terms) or as otherwise notified to the Manager in writing if that address changes.

9. VARIATION

9.1 These Standard Terms may only be varied in writing signed by the parties.

10. GOVERNING LAW

10.1 These Standard Terms are to be construed in accordance with and governed by the laws of
England and Wales, including in relation to any non-contractual rights of the Parties.

10.2 Unless otherwise stated any dispute, controversy or claim in relation to or arising out of the
Standard Terms, including any question about its existence, validity, meaning, performance or
termination or the rights, duties and liabilities of any party to it shall be referred to and finally
resolved by arbitration under the London Court of International Arbitration Rules, which Rules are
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deemed to be incorporated by reference into this clause. The number of arbitrators shall be three.
The seat, or legal place, of arbitration shall be London. The language to be used in the arbitral
proceedings shall be English.

11. GENERAL PROVISIONS

11.1 If any provision of these Standard Terms, or its application to any person or circumstances, is or
is held to be invalid, illegal, void or unenforceable, the remaining provisions are not affected and
each remaining provision is valid and enforceable to the full extent permitted by law.

11.2 These Standard Terms may be executed in any number of counterparts, each of which when
executed and delivered to the other party is an original and all of which together shall be deemed
to constitute one and the same agreement.

11.3 Except as provided for in clause 11.4, a person who is not a party to these Standard Terms shall
not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of
these Standard Terms.

11.4 The Managers may enforce and rely on any of its rights or entitlements under these Standard
Terms.

11.5 Notwithstanding clause 11.4, the rights of the parties to these Standard Terms to terminate,
rescind or agree any variation, waiver or settlement under these Standard Terms are not subject
to the consent of any other person.

SIGNED by Quinn Emanuel Urquhart &
Sullivan UK LLP Name:

Partner
Date: May 2019

SIGNED by Innsworth Capital Limited:

Director
Date: May 2019
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Walter Merricks CBE v MasterCard Inc & Ors (Case No: 1266/7/7/16)

ESTIMATED BUDGETED COSTS TOTAL COSTS
0. REMITTAL 

PHASE
10.CONTINGENCY

HOURS COSTS HOURS COSTS HOURS COSTS HOURS COSTS HOURS COSTS HOURS COSTS HOURS COSTS HOURS COSTS HOURS COSTS
SOLICITORS*

Boris Bronfentrinker, Partner        110           98,450            60         53,700           80     71,600        230     205,850         145    129,775         210    187,950          750       671,250            60      53,700            40         35,800 
Nicola Chesaites, Partner          95           75,050          300      237,000           90     71,100        230     181,700         145    114,550         200    158,000          350       276,500            60      47,400         165       130,350 
Leo Kitchen, Senior Associate          70           51,450      1,000      735,000        150   110,250        170     124,950         130      95,550         180    132,300          200       147,000            40      29,400             -                    -   
Rebecca Coyle, Associate        110           56,650      1,200      618,000        170     87,550        200     103,000         135      69,525         220    113,300          250       128,750         130      66,950         175         90,125 
Junior Associate          80           38,000      1,750      831,250        170     80,750        175       83,125         150      71,250         280    133,000          220       104,500         160      76,000         280       133,000 
Paralegals/Interns ***          80           17,600    15,000   3,300,000        100     22,000          70       15,400         120      26,400         120      26,400          200          44,000            80      17,600            90         19,800 

TOTAL SOLICITORS' COSTS**                13,150,000                  300,000 337,200 5,774,950 443,250 714,025 507,050 750,950 1,372,000 291,050 409,075                    2,250,450 
COUNSEL***

Paul Harris QC 
Marie Demetriou QC 
Nicolas Bacon QC - costs/funding counsel
Victoria Wakefield 

TOTAL COUNSEL COSTS                  4,225,000                  195,000 300,000      450,000   400,000     250,000    180,000    700,000    1,300,000    150,000       100,000                        200,000 
OTHER DISBURSEMENTS                         5,000                      5,000 
EXPERTS                  2,700,000 425,000 50,000 1,500,000 50,000 100,000 250,000 25,000 100,000 200,000
OTHER THIRD PARTY                                -   
Claims noticing and adminstration - Epiq/Hilsoft****                  4,000,000 4,000,000
E-disclosure provider - AlixPartners                  1,000,000 1,000,000
PR Consultant - Jim Baxter Media                     250,000 
Costs for W Merricks (VAT does not apply)                     150,000 
Consultants' fees                     100,000 
Third Party Disclosure Costs*****                  1,500,000 1,500,000
 GRAND TOTAL (excluding VAT) 27,080,000 500,000 637,200 9,149,950 893,250 2,464,025 737,050 1,550,950 2,922,000 466,050 5,018,150 2,650,450
 GRAND TOTAL (including VAT)                32,466,000 

* Additional lawyers from QE's US and Australian offices will be involved where necessary to address foreign law issues raised by MasterCard. 
** Variations due to rounding
*** Solicitors' and counsel rates are current as at the date of this budget, but are subject to change as the case progresses. For the purposes of this estimate, an indicative blended rate has been specified for the as yet unidentified junior  associate. There is scope within the overall funding amount to accomodate any rate increases.
**** Claims administration budget rises to a maximum of £10 million
***** Reflects costs of obtaining and analysing economic data from third party merchants and retailers

7. TRIAL (8 weeks) 8. POST-TRIAL
9. NOTICING AND 
ADMINISTRATION 
OF PROCEEDS

Updated Cost Budget - February 2021

1. PRELIMINARY 
ISSUE / 
APPLICATIONS

2. DISCLOSURE 
3. WITNESS 
STATEMENTS

4. EXPERTS 
(Economic and 
accounting)

5. MEDIATION & 
SETTLEMENT 
DISCUSSIONS

6. PRE-TRIAL

Notes:
0. Remittal Phase - costs from the date of the Supreme Court's judgment dismissing Mastercard's appeal, until the date the CPO is granted.
1. Preliminary Issue / Applications - includes work on interlocutory applications and determination of preliminary issues including e.g.  on limitation issues.
2. Disclosure - includes negotiating and agreeing disclosure parameters, reviewing MasterCard's disclosure, and all applications in respect of disclosure. It also accounts for significant involvement on the part of the experts in relation to disclosure to facilitate and promote any early discussions between the experts that may be 
ordered to take place (should such an order be made by the Tribunal). Assumes disclosure runs for 4-6 months with a full time team of 10-12 paralegals doing first level review (5 days a week, 8 hours / day) and use is made of predictive coding. Budget also includes costs of any necessary undertakings as to costs for third party 
disclosure.  
3. Witness Statements - includes preparation of witness evidence (including one witness statement in response to potential limitation challenge and at least two to three witnesses of fact for the hearing), reviewing and assessing MasterCard witnesses (assumes six to seven witnesses of fact identifying and preparing reply witness 
statements, considering third party (merchants) witness statements and preparing reply evidence in respect of pass-on). 
4. Experts - includes preparing expert reports, reviewing and considering MasterCard's expert reports, preparing reply expert reports, dealing with any applications and disputes regarding expert evidence and documents.
5. Mediation and settlement - includes preparing for and attending any mediation/settlement discussions, preparing submissions to the Tribunal for approval of any settlement and expert opinion in support of settlement (assumes costs of submissions to the Tribunal and expert opinion are equally shared by the parties in the 
event of a settlement), advice to Mr. Merricks throughout.
6. Pre-trial - includes applications, preparing for and attending PTR hearing (assumed to be 1-2 days), witness and experts preparation, expert meetings and preparation of expert statement on issues agreed and not agreed, inter parties correspondence, drafting skeleton arguments, considering MasterCard's skeleton argument, 
preparing hearing bundles, notifications to the class, advice to Mr Merricks throughout.
7. Trial - attending eight week trial (10 hours a day), including drafting closing submissions, transcript review, all out of court hours, hearing review and preparation, dealing with the media, advising Mr. Merricks 
throughout. 
8. Post-trial - includes inter-partes correspondence regarding costs, compliance with Rules 92 and 93 regarding assessment and distribution of damages, costs assessment (if not agreed), application to the Tribunal regarding payment to third party litigation funder, advising Mr. Merricks 
throughout. 
9. Administration of proceeds - includes class notification and communications, dealing with the media, processing claims and making payments, updating the Tribunal. Assumes a 9 month window for claims to be made. 
There is no separate budget for interlocutory applications or any preliminary issues. The estimated fees for these are covered in the other categories. For example, the witness evidence in respect of any limitation defence are covered in the estimated costs for witness evidence, or any interlocutory applications regarding expert 
evidence and related issues are budgeted for in the experts' costs. Likewise, preparation for any preliminary issue hearings are reflected in the pre-trial estimated costs.
This budget has been prepared with the objective of ensuring that there are sufficient funds available for the proposed class representative to see the proceedings through to judgment if necessary, in circumstances where at the outset the proposed class representative has little in the way of information about matters such as 
how many documents there may be, the availability of witnesses to respond to the evidence of MasterCard and other such issues. This necessitated an overly cautious approach to how much work and time will need to be spent. There is a much greater degree of information asymmetry in the proposed collective action than is 
normally the case in litigation. 
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PROPOSED TIMETABLE FOR LITIGATION 
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PROPOSED TIMETABLE 

 

ESTIMATED DATE/RANGE STEP IN PROCEEDINGS COMMENTS 

25-26 March 2021 CPO Application hearing  

April/May 2021 

CPO issued pursuant to Rule 77, authorisation of 
the class representative pursuant to Rule 78, 

certification of the claims as eligible for inclusion 

in collective proceedings pursuant to Rule 79 and 

Rule 81 Notice issued to the class 

CPO to include directions (under Rule 77(2)(a)) 

for the dates for the filing of the Defence and 

Reply 

It is presumed for the purposes of this document 
that a CPO is made 

April / May 2021 
Expected domicile date pursuant to Rule 80(1)(g) 

 

 

June / July 2021 
Defence to S.47B Claim to be filed and any 

Reply to be filed 

 

July 2021 

Deadline for opt-out/opt-in to be completed 

pursuant to Rule 82 

It is noted that Rule 83 requires the Class 

Representative to maintain a register of opt-outs 

and opt-ins 

 September 2021 

Case Management Conference pursuant to Rule 
54 and 88(1) to give directions for timetable to 

trial and dealing with applications (any 

specific/third party disclosure applications to be 
filed and heard at this Case Management 

Conference, as well as any applications in respect 

of preliminary issues) 

It is assumed for the purposes of this document 
that no preliminary issues are ordered, if there are, 

this will require a revision to the timetable 

October 2021- February 2022 Disclosure by Defendants pursuant to Rule 60 
and 89 and any disclosure by any third parties 
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ESTIMATED DATE/RANGE STEP IN PROCEEDINGS COMMENTS 

pursuant to Rule 63. 

March – June 2022 

Witness statements and reply 

witness statements to be exchanges by parties 

Rule 55 allows the Tribunal to issue directions in 

relation to evidence. It is presumed for the 

purposes of this document that the parties are 
permitted to file witness statements and reply 

witness statements 

July – November 2022 

Expert Reports and Reply Expert Reports to be 
exchanged 

Rule 55 allows the Tribunal to issue directions in 
relation to evidence. It is presumed for the 

purposes of this document that the parties are 

permitted to file expert evidence and reply expert 

evidence 

December 2022 

Experts meetings and list of agreed/ not agreed 

issues to be produced 

It is anticipated that this case will involve the 

need for expert meetings to refine issues / 

agree a list of common issues 

January 2022 Pre-Trial Review  

February 2022 Skeleton arguments to be filed  

March – May 2023 

Trial A trial of 8-10 weeks, including reading time and 

time for preparation of written closing 

submissions is currently envisaged.  

November – December 2023  

Judgment and aggregate award of damages 
together with directions for assessment of the 

amount that may be claimed pursuant to Rule 92 

 

First Quarter 2024 

Distribution of damages to the class 
representative for distribution to class members 

pursuant to Rule 93 
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ESTIMATED DATE/RANGE STEP IN PROCEEDINGS COMMENTS 

By December 2024 

Application under Rule 93(4) of the Rules and 
hearing on payment of the class representative’s 

unrecovered costs and disbursements from any 

undistributed damages 
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IN THE COMPETITION APPEAL TRIBUNAL 
Case Number: [ ] 

 

BETWEEN: 

 

WALTER HUGH MERRICKS CBE 

 

 

Applicant / Proposed Class Representative 

 

and 

 

(1) MASTERCARD INCORPORATED 

(2) MASTERCARD INTERNATIONAL INCORPORATED 

(3) MASTERCARD EUROPE S.P.R.L. 

Proposed Defendants 

_______________________________________________ 

 

[DRAFT] COLLECTIVE PROCEEDINGS 

ORDER 

_______________________________________________ 

 

UPON the Application of the proposed class representative for a Collective Proceedings 

Order pursuant to section 47B of the Competition Act 1998 (the “Act”) 

 

UPON reading the evidence and material submitted by the parties 

 

UPON hearing Counsel for the proposed class representative and Counsel for the proposed 

Defendants 

 

AND HAVING REGARD TO the Tribunal’s powers under section 47B(5) of the Act and 

Rule 77 of the Competition Appeal Tribunal Rules 2015 (S.I. 2015 No. 1648) (the “CAT 

Rules”) 

 

IT IS ORDERED THAT: 

 

Authorisation 

 

1. The claims identified at paragraph 3.4 below (the “Claims”) are authorised to be 

continued as collective proceedings for the purposes of section 47B of the Act (the 

“Collective Proceedings”). 

 

2. Walter Hugh Merricks CBE is authorised to act as the class representative in the 

Collective Proceedings in accordance with Section 47B(8) of the Act and Rule 78 of 

the CAT Rules. 
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Details of the Collective Proceedings 

 

3. It be recorded, for the purposes of Rule 80 of the CAT Rules, that: 

 

3.1 the class representative’s address for service is: Quinn Emanuel Urquhart and 

Sullivan UK LLP (Attention: Boris Bronfentrinker / Nicola Chesaites), 90 

High Holborn, London, WC1V 6LJ; 

 

3.2 the Defendants are (1) MasterCard Incorporated; (2) MasterCard International 

Incorporated; and (3) MasterCard Europe S.P.R.L.; 

 

3.3 the class of persons whose claims are to be included in the Collective 

Proceedings shall be: “Individuals who between 22 May 1992 and 21 June 

2008 purchased goods and/or services from businesses selling in the United 

Kingdom that accepted MasterCard cards, at a time at which those individuals 

were both (1) resident in the United Kingdom for a continuous period of at 

least three months, and (2) aged 16 years or over.” (the “Class”); 

 

3.4 the Claims certified for inclusion in these Collective Proceedings are so called 

“follow-on” claims under s 47A of the Act for breach of statutory duty in 

respect of the proposed Defendants’ infringement of Article 101 TFEU (then 

Article 81 EC), as determined in the European Commission’s Decision 

(COMP/34.579 MasterCard, COMP/36.518 EuroCommerce and 

COMP/38.580 Commercial Cards) of 19 December 2007, seeking 

compensation for loss and damage alleged to have been suffered by the Class 

members as result of (i) the interchange fees paid by acquiring banks to issuing 

banks, on both cross-border transactions and domestic transactions, being 

higher than they would have been absent the proposed Defendants’ 

infringement of Article 101 TFEU; and (ii) these higher interchange fees being 

passed on to members of the Class by businesses, that accepted MasterCard 

cards, charging prices for goods and/or services that were higher than they 

would otherwise have been had the proposed Defendants not committed the 

infringement of Article 101 TFEU; 

 

3.5 the remedy sought is an aggregate award of damages, together with interest on 

a compound, alternatively simple basis, and/or costs and/or any such further 

relief or other relief as the Tribunal may order; 

 

3.6 the Collective Proceedings shall be opt-out collective proceedings within the 
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meaning of section 47B(11) of the Act. 

 

Domicile date, opting-in and opting-out 

 

4. The domicile date for the purposes of section 47(B)(11)(b)(i) of the Act and Rule  

80(g) of the CAT Rules shall be [date], and: 

 

4.1 the date by which any member of Class who is domiciled in the United 

Kingdom as at the domicile date and who wishes to opt-out of the Collective 

Proceedings must do so is [date]; and 

 

4.2 the date by which any member of the Class who is not domiciled in the United 

Kingdom as at the domicile date and who wishes to opt-in to the Collective 

Proceedings must do so is [date]; 

 

5. The method by which any individual may opt-out of or opt-in to the Collective 

Proceedings, in accordance with paragraph 4 above, shall be as set out in the annexed 

Notice of this Order. 

 

Publicity 

 

6. The class representative shall publish a Notice to Class Members in accordance with 

Rule 81 of the CAT Rules and as approved by the Tribunal in the attached form. 

 

Forum 

 

7. These Collective Proceedings shall be treated as proceedings in [England and  Wales] 

for the purposes of Rule 18 and 52 of the CAT Rules. 

 

Statements of case 

 

8. The proposed Defendants are to file and serve their Defence to the Claim Form by 

4pm on [insert date]. 

 

9. The proposed class representative is to file and serve any Reply, if so advised, by 4pm 

on [insert date]. 

 

Case management 

 

10. There be a case management conference listed for [insert date] 

 

11. Costs in the case. 

 

12. There be liberty to apply. 
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